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On March 25th, Luxembourg published a new law
implementing the 5th AML Directive (EU Directive
2018/843). These AML law specifies its scope, notably the
definition of beneficial owner, the new AML-CTF obligations
for professionals, professionals' AML/CTF obligations
provided by thir parties, the extension of powers of
competent authorities', and strengthening cooperation
between competent authorities. With this legislation,
Luxembourg adopted two laws, the first one introduced
amendment to the Law of 12 November 2004 in the fight
against ML/TF and the second one established a central
data retrieval system concerning IBAN accounts and safe-
deposit boxes. The legislation entered into force on the 30th
of March 2020.

On March 8th, the Commission de Surveillance du Secteur Financier (CSSF)
published FAQs on AML/CTF and IT requirements for specific customer
onboarding/KYC methods for the identification/verification through video chat. The
paper answers 16 technical questions regarding the identification process, notably
the definition of identification/verification, who can perform it, and when it is
possible to perform the identification.
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This is the list of pertinent legal framework which was
published over the period of March until June 2020:

On March 31st, the European Banking Authority (EBA) provided additional clarity on
measures to mitigate the impact of COVID-19 on the EU banking sector. Regarding
the ML/TF the EBA called the national regulators to support the efforts of the
financial institutions by sharing information on emerging ML/TF risks, setting clear
regulatory expectations and using supervisory tools flexibly.
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On April 1st, the Financial Action Task Force President, Xiangmin Liu, released a
public statement regarding Covid-19 and measures to combat laundering and illicit
financing. In this statement the FATF President emphasized on the new challenges
of the COVID – 19 pandemic. According to this statement, criminals and terrorists
could exploit the potential gaps and weaknesses created by the health crisis in
national AML/CFT systems. This is why focus should be in risk-based supervision and
enforcement activities. It was also stated that at national level, regulators,
supervisors and financial intelligence units should provide support and guidance for
the private sector on how national AML/CFT laws and regulations will be applied
during this period. At the international level, FATF is ready to provide further
AML/CFT guidance to support the current global efforts to tackle the COVID – 19
crisis and its effects and welcomes feedback.

On April 10th, CSSF published a new Circular 20/740 with the title “Financial crime
and AML/CFT implications during the COVID-19 pandemic”. The Circular is divided in
four sections:

The 1st section mentions the new and emerging ML/TF threats resulting from
COVID-19
The 2nd section describes several possible areas of particular vulnerability for the
financial sector
The 3rd section describes several mitigating actions that require particular focus
for supervised professional
The 4th section highlights the approach of CSSF to AML/CFT supervision during
this period

The new threats that the Circular 20/740 mentions have been emerging in the areas
of cybercrime, fraud, counterfeit goods, robbery/theft and market abuse. The
financial sector could be exploited by these threads that is why CSSF published such
a circular addressing several vulnerabilities and describing the nature of each of
them.
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On May 4th, the Expert Working Group AML OPC, chaired by the CSSF and
composed of representatives of ALFI, ALCO, ABBL, LPEA, LUXREAL, IRE, Le Barreau
and The Financial Intelligence Unit, published a PowerPoint presentation that
provided sector specific details to the Circular 20/740. The main goal of this
presentation is to provide an overview of possible ML/TF risks and to suggest best
practices for the appointed responsable du respect des obligations (RR) and
responsable du contrôle du respect des obligations (RC). Additionally, it underlined
the implementation on tailor – made mitigation measures for the risk-based
approach, digital id, cyber resilience and awareness raising. Lastly, the presentation
highlighted the red flags that the professionals should be aware of by providing a
theoretical illustration of corruption.

On May 4th, the FATF published a COVID-19-related ML/TF Risks and Policy
Responses. In particular, this report identified challenges, good practices and policy
responses to new ML/TF threats and vulnerabilities arising from the COVID-19 crisis.
It identifies 5 key ML/TF risks:

Increased remote transaction
Unfamiliarity with on–line platforms
Increased use of unregulated financial services
Economic downturn
Increased physical transactions

FATF continues to propose to individual governments to continue communicating
and cooperating with the private sector in relation to the risks mentioned and in the
way they can be addressed. Additionally, the local supervisory, enforcement
authorities and financial intelligence units are being encouraged to share all the
available information in regard to the emerging ML/TF risks and to publish policies, if
needed, so that they reinforce their expectations.

https://www.maqit.lu/
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On May 7th, the European Commission adopted an action plan for a comprehensive
Union policy on preventing ML/TF in order to encounter all the issues and specific
risks that the EU is facing and could face in the future. The action plan is based in 6
pillars:
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All these actions are intended to be delivered by the end of 2021. The main focus of
the actions mentioned in the action plan is to build on the findings of the AML
package of 2019, which highlighted fragmentation of rules, uneven supervision and
limitations in the cooperation among financial intelligence units across the EU. The
Commission has also launched a public consultation on the plan where responses
can be submitted until 29 July 2020.

On May 7th, the European Commission adopted a Delegated Regulation amending
Delegated Regulation (EU) 2016/1675 supplementing the Fourth Anti-Money
Laundering Directive as regards the Bahamas, Barbados, Botswana, Cambodia,
Ghana, Jamaica, Mauritius, Mongolia, Myanmar/Burma, Nicaragua, Panama and
Zimbabwe to the table in point I of the Annex and deleting Bosnia-Herzegovina,
Ethiopia, Guyana, Lao People’s Democratic Republic, Sri Lanka and Tunisia. These
countries have been identified by the delegated Regulation for their strategic
deficiencies in AML/CFT regimes that pose significant threats to the financial system
of the EU.

Effective implementation of existing rules
A single EU rulebook
EU-level supervision
A support and cooperation mechanism for financial intelligence units
Better use of information to enforce criminal law
A stronger EU in the world

https://www.maqit.lu/
https://www.maqit.lu/


PAGE |  06WWW.MAQIT.LU

On May 12th, the EBA published the results of its inquiry into dividend arbitrage
trading schemes (“Cum-Ex/Cum-Cum”) and announced a 10 – point action plan to
enhance the future regulatory framework. The report focuses on the actions of
prudential and AML/CFT supervisors in dealing with such schemes. The report
published by the EBA summarizes the findings of the survey carried out in 2019 that
explored whether dividend arbitrage trading schemes were categorized as tax
crimes by the AML/CFT authorities and whether these schemes would be treated as
ML under the Fourth Anti-Money Laundering Directive. Additionally, the report
focuses on what the authorities should do to mitigate the risks associated with these
schemes, considering that tax authorities could assist in a more efficient way since
they are generally better positioned to detect and combat tax crime.

On June 15th, the EBA issued a call for input to understand the scale and drivers of
‘de- risking’ at the EU-level and its impact on customers. The call is part of the EBA’s
new powers to lead, coordinate and monitor the EU financial sector’s AML/CTF
efforts. It focused on the understanding of the financial institutions choice of de-risk
instead of managing the risks associated with certain sectors or customers. The call
for input runs until 11 September 2020 and the feedback gathered from this call for
input, will feed into the EBA’s next opinion on the risks of ML/TF affecting the EU’s
financial sector.
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